§1634.10

(7) The applicant’s capacity to de-
velop and increase non-Corporation re-
sources;

(8) The applicant’s capacity to ensure
continuity in client services and rep-
resentation of eligible clients with
pending matters; and

(9) The applicant does not have
known or potential conflicts of inter-
est, institutional or otherwise, with
the client community and dem-
onstrates a capacity to protect against
such conflicts.

(b) In selecting recipients of awards
for grants or contracts under this part,
the Corporation shall not grant any
preference to current or previous re-
cipients of funds from the Corporation.

§1634.10 Transition provisions.

(@) When the competitive bidding
process results in the award of a grant
or contract to an applicant, other than
the current recipient, to serve the area
currently served by that recipient, the
Corporation—

(1) may provide, if the law permits,
continued funding to the current re-
cipient, for a period of time and at a
level to be determined by the Corpora-
tion after consultation with the recipi-
ent, to ensure the prompt and orderly
completion of or withdrawal from
pending cases or matters or the trans-
fer of such cases or matters to the new
recipient or to other appropriate legal
service providers in a manner con-
sistent with the rules of ethics or pro-
fessional responsibility for the jurisdic-
tion in which those services are being
provided; and

(2) shall ensure, after consultation
with the recipient, the appropriate dis-
position of real and personal property
purchased by the current recipient in
whole or in part with Corporation
funds consistent with the Corporation’s
policies.

(b) Awards of grants or contracts for
legal assistance to any applicant that
is not a current recipient may, in the
Corporation’s discretion, provide for
incremental increases in funding up to
the annualized level of the grant or
contract award in order to ensure that
the applicant has the capacity to uti-
lize Corporation funds in an effective
and economical manner.

45 CFR Ch. XVI (10-1-05 Edition)

§1634.11 Replacement of recipient
that does not complete grant term.

In the event that a recipient is un-
able or unwilling to continue to per-
form the duties required under the
terms of its grant or contract, the Cor-
poration shall take all practical steps
to ensure the continued provision of
legal assistance in that service area.
The Corporation shall have discretion
to determine how legal assistance is to
be provided to the service area, includ-
ing, but not limited to, enlarging the
service area of a neighboring recipient,
putting a current recipient on month-
to-month funding or entering into a
short term, interim grant or contract
with another qualified provider for the
provision of legal assistance in the
service area until the completion of a
competitive bidding process within a
reasonable period of time.

§1634.12 Emergency procedures and
waivers.

The President of the Corporation
may waive the requirements of §§1634.6
and 1634.8(a) (3) and (5) when necessary
to comply with requirements imposed
by law on the awards of grants and con-
tracts for a particular fiscal year.
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§1635.1 Purpose.

This part is intended to improve ac-
countability for the use of all funds of
a recipient by:

(a) Assuring that allocations of ex-
penditures of LSC funds pursuant to 45
CFR part 1630 are supported by accu-
rate and contemporaneous records of
the cases, matters, and supporting ac-
tivities for which the funds have been
expended;
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(b) Enhancing the ability of the re-
cipient to determine the cost of spe-
cific functions; and

(¢) Increasing the information avail-
able to LSC for assuring recipient com-
pliance with Federal law and LSC rules
and regulations.

§1635.2 Definitions.

As used in this part—

(a) A case is a form of program serv-
ice in which an attorney or paralegal of
a recipient provides legal services to
one or more specific clients, including,
without limitation, providing represen-
tation in litigation, administrative
proceedings, and negotiations, and
such actions as advice, providing brief
services and transactional assistance,
and assistance with individual PAI
cases.

(b) A matter is an action which con-
tributes to the overall delivery of pro-
gram services but does not involve di-
rect legal advice to or legal representa-
tion of one or more specific clients. Ex-
amples of matters include both direct
services, such as but not limited to,
community education presentations,
operating pro se clinics, providing in-
formation about the availability of
legal assistance, and developing writ-
ten materials explaining legal rights
and responsibilities; and indirect serv-
ices, such as training, continuing legal
education, general supervision of pro-
gram services, preparing and dissemi-
nating desk manuals, PAI recruitment,
referral, intake when no case is under-
taken, and tracking substantive law
developments.

(c) Restricted activities means those
activities that recipients may not un-
dertake as set out in 45 CFR part 1610.

(d) A supporting activity is any action
that is not a case or matter, including
management in general, and fund-rais-
ing.

§1635.3 Timekeeping requirement.

(a) All expenditures of funds for re-
cipient actions are, by definition, for
cases, matters, or supporting activi-
ties. The allocation of all expenditures
must be carried out in accordance with
45 CFR part 1630.

(b) Time spent by attorneys and
paralegals must be documented by
time records which record the amount

§1635.4

of time spent on each case, matter, or
supporting activity.

(1) Time records must be created con-
temporaneously and account for time
by date and in increments not greater
than one-quarter of an hour which
comprise all of the efforts of the attor-
neys and paralegals for which com-
pensation is paid by the recipient.

(2) Each record of time spent must
contain: for a case, a unique client
name or case number; for matters or
supporting activities, an identification
of the category of action on which the
time was spent.

(c) The timekeeping system must be
able to aggregate time record informa-
tion on both closed and pending cases
by legal problem type.

(d) Recipients shall require any at-
torney or paralegal who works part-
time for the recipient and part-time for
an organization that engages in re-
stricted activities to certify in writing
that the attorney or paralegal has not
engaged in restricted activity during
any time for which the attorney or
paralegal was compensated by the re-
cipient or has not used recipient re-
sources for restricted activities. The
certification requirement does not
apply to a de minimis action related to
a restricted activity. Actions con-
sistent with the de minimis standard are
those that meet all or most of the fol-
lowing criteria: actions that are of lit-
tle substance; require little time; are
not initiated by the part-time em-
ployee; and, for the most part, are un-
avoidable. Certifications shall be made
on a quarterly basis and shall be made
on a form determined by LSC.

§1635.4 Administrative provisions.

Time records required by this section
shall be available for examination by
auditors and representatives of LSC,
and by any other person or entity
statutorily entitled to access to such
records. LSC shall not disclose any
time record except to a Federal, State
or local law enforcement official or to
an official of an appropriate bar asso-
ciation for the purpose of enabling such
bar association official to conduct an
investigation of an alleged violation of
the rules of professional conduct.
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